
Erika Droke             5 July 2022 
Arkansas Department of Energy and Environment 

5301 Northshore Drive 

Little Rock, AR 72118 

Submitted via electronic mail to airplancomments@adeq.state.ar.us  

Comment to Notice of Proposed State Implementation Plan Revision  

Dear Ms, Droke: 

AEF appreciates the recent extension of the comment period through July 5, 2022 on DEQ’s proposal to 

ask EPA to remove section 19.602 of the Rules of the Arkansas Plan for Implementation of Air Pollution 

Control from the EPA-approved state implementation plan (SIP) for Arkansas.  We further understand and 

appreciate that DEQ does not intend to seek removal of this provision from Rule 19 as a matter of state law 

and that the revision will not affect any startup, shutdown, or malfunction provisions that have been 

incorporated by reference from current federal Clean Air Act New Source Performance Standards or National 

Emission Standards for Hazardous Air Pollutants.  Section 19.602, which provides an affirmative defense for 

certain emergencies, has been part of the EPA-approved SIP for many years.  EPA requested removal of this 

provision in its 2015 SIP call to Arkansas and other states.   

The question of whether EPA has the authority to approve such a provision in a state implementation 

plan or to issue a SIP call to remove a previously approved provision from an EPA-approved SIP is currently 

pending before the United States Court of Appeals for the D.C. Circuit in the case of Environmental Committee 

of the Florida Electric Power Coordinating Group, Inc. v. EPA, Docket No. 15-1239 (D.C. Cir.).  The State of 

Arkansas is party to that case along with 15 other States requesting that the EPA’s SIP call be withdrawn on the 

basis of the structure of cooperative federalism in the Clean Air Act, among other things.  Oral argument in the 

case was heard on March 25, and presumably a decision will be forthcoming shortly. 

AEF believes that it would be premature for DEQ to send its proposed request to EPA before a decision 

has been released by the D. C. Circuit in the Environmental Committee of the Florida Electric Power 

Coordinating Group case and respectfully requests that DEQ not do so at this time. Furthermore, it is unknown 

what effect such a request might have on the State’s litigation position in this case or other cases involving the 

issue of cooperative federalism. 

 Thank you for your attention in this matter.   

Sincerely, 

 

Ava F. Roberts, Executive Director 

Arkansas Environmental Federation 


