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Air Seminar Preview: Air 101
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2022 WOTUS Update: The Sackett Family’s Last Stand
(with apologies to Louis L’Amour)

Eli Bauer and Mark H. Allison, Wright, Lindsey & Jennings
On January 24, 2022, the US Supreme Court granted
certiorari in the case Sackett v. EPA, 8 F.4th 1075 (9th
Cir. 2021). The Ninth Circuit held that wetlands on the
Sacketts’ property had a significant nexus with waters
of the United States (“WOTUS”) and could not be filled
without a permit. The Supreme Court’s action gives it
another chance to review EPA’s definition of WOTUS
under the Clean Water Act (“CWA”).
SACKETT I
The Sackett Family’s fight with EPA began in 2004 after
they began construction on an empty residential lot near
Priest Lake, Idaho. EPA claimed the property contained
wetlands and ordered construction to cease without a
permit. Shortly afterwards, the Supreme Court issued its
4-1-4 decision in the 2006 Rapanos case, including Justice
Kennedy’s “significant nexus” test that became the accepted
rule for determining whether property is WOTUS.
In 2012, in the Sacketts’ first appeal, the Supreme Court
held that EPA’s order could be immediately challenged
by the Sacketts in court without waiting for a final
administrative decision and remanded the case. Nine years
later, in the Sacketts’ second appeal, the Ninth Circuit
found that the Sacketts’ property contained WOTUS
because of the “significant nexus” between the wetlands on
their property and the nearby lake.
BACKGROUND
The definition of WOTUS establishes the scope of the
CWA for several purposes, including Water Quality
Standards, TMDLs, section 311 oil/hazardous substances,
402 NPDES permitting, and 404 wetlands permitting.
Although the CWA uses the general term “waters of
the United States,” EPA and the U.S. Army Corps of
Engineers (“Corps”) (collectively, the “Agencies”), have
defined the term in more detail in their regulations.
The Supreme Court, in several pivotal cases starting
in 1985, has addressed the evolving landscape of the
definition of WOTUS. In 1985, in United States v.
Riverside Bayview Homes, Inc., the Court upheld the
Corp’s exercise of jurisdiction over wetlands adjacent to a
traditional navigable water.
In 2001 in Solid Waste Agency of Northern Cook County
v. U.S. Army Corps of Engineers (“SWANCC”), the Court
held that the Corps did not have jurisdiction over nonnavigable, isolated intrastate ponds, finding that migratory
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birds using the isolated ponds was an insufficient basis to
exercise authority under CWA.
More recently, in 2006, the Court issued its 4-1-4 decision
in Rapanos v. United States. A four-Justice plurality
opinion, written by Justice Scalia, held that federal
agencies only have jurisdiction over “relatively permanent,
standing or continuously flowing bodies of water,” such as
streams, rivers, and lakes (“Scalia test”). Justice Kennedy’s
concurring opinion stated that jurisdictional waters must
have a “significant nexus” to navigable rivers and seas.
In 2015, the Agencies finalized revisions to the WOTUS
regulations, which incorporated Justice Kennedy’s
“significant nexus” test (the “Obama Rule”), greatly
expanding federal jurisdiction. Several groups filed court
challenges to the rule.
In February 2017 President Trump directed the Agencies
to reevaluate the 2015 Obama Rule and develop a rule
consistent with the Scalia test. In April 2020, the Agencies
published a final rule (the “Navigable Waters Protection
Rule” or “NWPR”) which replaced the 2015 Obama Rule.
The NWPR eliminated the “significant nexus” test and,
instead, provides categories of jurisdictional and nonjurisdictional waters.
Several challenges to the NWPR were filed in federal
courts across the country including Pascua Yaqui Tribe,
et al. v. EPA, which was filed in the U.S. District Court in
Arizona. Although some courts remanded the NWPR for
EPA to develop a replacement rule, on August 31, 2021,
the Pascua Yaqui court vacated the NWPR, finding that it
had “fundamental, substantive flaws.” Although EPA had
announced in court filings its intent to revise the NWPR,
after the Pascua Yaqui order there was widespread
uncertainty about the order’s effect outside of Arizona. As
a result, on December 7, 2021, EPA published notice of a
formal rulemaking to readopt the pre-2015 Rule.
SACKETT II
Six weeks after EPA’s rulemaking notice, the Supreme
Court granted certiorari of the Sacketts’ second appeal,
which could resolve this volatile issue of law once and for
all. In agreeing to hear the case, the Supreme Court will
answer whether the Ninth Circuit “set forth the proper test
for determining whether wetlands are ‘waters of the United
States’”—subtly broadening the question posed by the
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Sacketts. The Court is likely to focus on whether the Ninth
Circuit improperly applied Justice Kennedy’s “significant
nexus” test instead of applying the plurality’s Scalia test.
EPA and environmental groups argue that the Court
should maintain EPA’s current jurisdictional authority
or, alternatively, allow the Biden administration to
finalize a revised WOTUS definition. The Sacketts
and their supporters argue that the Court should adopt
Justice Scalia’s test to protect property rights and limit
administrative overreach.

Attention!

Donate your old laptops to AEF!
We would love to write a 501(c)3
donation letter to you or your
company for your used laptops!

Because of the Court’s current makeup and its broadening
of the question it will answer, it seems likely that the Court
will either accept the Scalia plurality’s test or create a
brand-new test. This uncertainty is further complicated by
the possibility of a new rule being finalized. If the Court
issues a determination prior to any final rule, EPA will be
bound by the ruling, but if rulemaking is finalized first,
some Justices may feel bound by agency deference.

Remember
us when you
upgrade!

The arguments are expected to be brought before the Court
next term and an opinion is expected sometime in 2023.

Specialists in solving environmental compliance issues for industries
and other entities in Arkansas and throughout the Mid South Since 1981

S NPDES, Stormwater, and other Environmental Permitting and
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“We Know H2O”
(501) 225-7779
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Paul Crawford, PE, PG
pwc@ftn-assoc.com
Nathan Siria
njs@ftn-assoc.com
Ray Weida, PE
rew@ftn-assoc.com
www.ftn-assoc.com
Little Rock, AR - Fayetteville, AR
Baton Rouge, LA - Chesterfield, MO
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Compliance
Water and Wastewater: Design, Management, Treatment,
Operations
Industrial and Municipal Landfills: Permitting, Design, CQA
Water Quality Studies and Management, Use Attainability
Analyses
Wetlands/404 Permitting/Mitigation
Natural Resources Planning, Management & Restoration
Environmental Assessments, including EIS
Site Assessments and Remediation (Phase I/II Environmental
Assessments)
FEMA Permitting/Floodplain Mapping
Brownfield and Greenfield Site Development
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Statement of Principles for Climate-Related Financial
Risk Management for Large Financial Institutions:
Federal Deposit Insurance Corporation Request for Comment
Walter Wright, Jr., Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C
The Federal Deposit Insurance Corporation (“FDIC”) is
requesting comment on the following draft document:
Statement of Principles for Climate-Related Financial Risk
Management for Large Financial Institutions (“Statement”)
The FDIC describes the draft Statement as providing:
...a high-level framework for the safe and sound
management of exposures to climate-related financial risks.
The Statement targets financial institutions with over $100
billion in total consolidated assets. In introducing the draft
Statement, the FDIC notes in part:
• Climate change/transition to a low carbon economy
presents economic and financial risks
• Economic/financial risks threaten the safety/soundness
of financial institutions
• Financial institutions are likely to be affected by both
a physical risks (i.e., property damage, injuries to
people, sea level rise, ocean acidification, etc.) and
transition risks associated with climate change

New Infusion Aeration!

• Damages to property, infrastructure and business
disruptions can affect the value of property securing
financial institutions exposures and borrowers’ ability
to perform on their obligations
• Transition risks may increase litigation, liability,
legal and regulatory compliance risks associated with
climate-sensitive investments in businesses
• Climate-related financial risks have the potential
to impact financial institutions through both
macroeconomic and microeconomic factors
The FDIC describes the objective of the draft Statement as
supporting efforts by financial institutions to focus on the
key aspects of climate risk management.
General principles described in the Statement include:
• Governance
• Policies, Procedures, and Limits
• Strategic Planning
• Risk Management
• Data, Risk Measurement, and Reporting
• Scenario Analysis
Management of risk areas include:
• Credit Risk
• Liquidity Risk
• Other Financial Risk
• Operational Risk
• Legal/Compliance Risk
• Other Nonfinancial Risk
A link to the Federal Register Notice can be found here.

Climate Regulatory Reform
and the U.S. Financial
Services Sector

Our new infusion aeration technology
aerators improve treatment efficiency and
provide maximum mixing, while dramatically
raising the dissolved oxygen levels. Using
low h.p. motors enables huge energy
savings. Call us today for complete details.

Leaucon, Inc.
Industrial Wastewater
Equipment, Instrumentation and
Systems

Malvern, AR
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SPECIALIZING IN INDUSTRIAL
WASTEWATER EQUIPMENT,
INSTRUMENTATION AND COMPLETE
SYSTEMS. SERVING THE INDUSTRIES OF
ARKANSAS SINCE 1994.

(501) 844-4221

www.leaucon.com

Several of you have reached out to see if AEF is
monitoring the financial regulatory sector’s rules and
policy changes regarding environmental matters.
Contact me at aroberts@environmentark.org if you
would like to be part of a group that meets, follows,
and potentially drafts comments regarding this matter.
Also, I encourage you to check out this link for more
information about Climate Regulatory Reform and the
U.S. Financial Services Sector.
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Removal of Title V Emergency Affirmative
Defense Provisions from State Operating Permit
Programs and the Federal Operating Permit Program,
19042–19046 [2022–06907]40
CFR Parts 70 and 71
[EPA-HQ-OAR-2016-0186; FRL-8961-01-OAR] RIN
2060-AV39
AGENCY: Environmental Protection Agency (EPA).
ACTION: Proposed rule.
SUMMARY: The Environmental Protection Agency
(EPA) is re-proposing a document, first proposed in
2016, which would remove the emergency affirmative
defense provisions found in the regulations for state and
federal operating permit programs under the Clean Air
Act (CAA). The purpose of these provisions has been to
establish an affirmative defense that sources can assert
in civil enforcement cases when noncompliance with
certain emission limitations in operating permits occurs
because of qualifying ``emergency’’ circumstances. These
provisions, which have never been required elements

of state operating permit programs, are being removed
because they are inconsistent with the enforcement
structure of the CAA and court decisions from the U.S.
Court of Appeals for the D.C. Circuit. The removal of
these provisions is consistent with other EPA actions
involving affirmative defenses and would harmonize the
enforcement and implementation of emission limitations
across different CAA programs.
DATES: Comments must be received on or before May
16, 2022.
Public hearing: If anyone contacts EPA requesting a
public hearing by April 6, 2022, the EPA will hold
a virtual public hearing. See SUPPLEMENTARY
INFORMATION for information on requesting and
registering for a public hearing.
TEXT

www.gbmcassoc.com | 501-847-7077 | info@gbmcassoc.com

PDF

Our Team has Your Back
Environmental permitting and compliance support in Little Rock
since 1996.
>
>
>
>
>

WE HAVE BEEN RESPONSIBLY PARTNERING WITH THE REGULATED
COMMUNITY TO PROVIDE PRACTICAL SUSTAINABLE, COSTTEFFECTIVE
ENVIRONMENTAL SOLUTIONS SINCE OUR FOUNDING IN 1996.

Rock-solid technical expertise
Innovative approaches to optimize operational flexibility
Impressive turnaround times on urgent projects
Training and updates to keep you informed
Unmatched commitment to client satisfaction

For a winning approach to your environmental challenges, contact
Shannon G. Lynn, PE at (501) 225-6400 or
slynn@trinityconsultants.com.
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Arkansas Environmental Personnel Moves:

David Witherow, P.E., Named Associate Director of Office of Air Quality,
Arkansas Department of Energy
& Environment - Division of Environmental Quality
David Witherow, P.E., has been named Associate Director
of the Arkansas Department of Energy & Environment –
Division of Environmental Quality’s (“DEQ”) Office of
Air Quality.
Mr. Witherow replaces William Montgomery who
joined Walmart Corporation as their Director of Climate
Sustainability.
Bailey Taylor had served as Interim Associate Director
of the Office of Air Quality. Mr. Witherow’s prior DEQ
positions include:
• Senior Operations Manager –
Office of Land Resources
• Senior Manager – Regulated Waste Operations

Non-DEQ positions have
included:
• Chief Technical Officer,
Resortments, LLC
• Mechanical Engineer/
Designer, Dassault Falcon
Jet Corporation
Mr. Witherow holds a
Bachelor’s of Science in
Mechanical Engineering from
the University of Mississippi
and has undertaken coursework toward a Master’s of
Science in Mechanical Engineering from Florida State
University.

William “Al” Eckert Appointed to Arkansas Pollution
Control and Ecology Commission
Al Eckert has been appointed
by Governor Hutchinson to
serve as a Commissioner on
the Arkansas Pollution Control
and Ecology Commission.
Mr. Eckert is currently with
First National Title Company
in Little Rock, Arkansas,
and from 2002 to 2017, was
in private practice with the
Quattlebaum, Grooms & Tull,
PLLC law firm in Little Rock,
Arkansas, representing clients regarding environmental
and regulatory matters.
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Prior to joining the Quattlebaum law firm, Mr. Eckert
served from 1992 to 2002 as an attorney with the Legal
Division of the Arkansas Department of Environmental
Quality, and during his tenure at ADEQ served as Chief
of the Solid Waste Division and as Chief Counsel to the
agency. Mr. Eckert is a member of the Arkansas Bar
Association and is a Sustaining Member of the Arkansas
Bar Foundation.
Mr. Eckert has previously served as a member of the
Advisory Committee on Petroleum Storage Tanks, and
on the Board of Directors of the Arkansas Environmental
Federation, including President from 2019-2020, and the
Ozark Regional Land Trust.
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Outdoor/Indoor Heat-Related Hazards:

Occupational Safety and Health Administration Announces National Emphasis Program
Walter Wright, Jr., Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C
The Occupational Safety and Health Administration
(“OSHA”) announced on April 8th it was instituting a
National Emphasis Program (“NEP”) for:
Outdoor and Indoor Heat-Related Hazards (“Program”)
See Directive Number CPL 03-00-024.
OSHA NEPs are temporary programs that focus OSHA’s
resources on particular hazards on what it believes
are high-hazard industries. Existing and potential new
emphasis programs are evaluated by OSHA using
inspection data, injury and illness data, National Institute
for Occupational Safety and Health reports, peer-reviewed
literature, analysis of inspection findings, and other
available information sources.
The Outdoor/Indoor Heat-Related Hazards NEP’s purpose
is described as protecting:
. . . employees from heat-related hazards and resulting
injuries and illnesses in outdoor and indoor workplaces.
The NEP is stated to expand on OSHA’s ongoing heatrelated illness prevention initiative by setting forth what it

states is a targeted enforcement component and reiterating
compliance assistance and outreach efforts.
The objective of the approach is to encourage early
interventions by employers to prevent illnesses and
deaths among workers during high heat conditions. Early
interventions are stated to include, but not limited to
implementing:
• Water
• Rest
• Shade
• Training
Acclimatization procedures for new or returning employees.
The targeted industries for the NEP are identified in
Appendix A. A copy of the NEP can be downloaded here.

This topic is on the Safety and Health
Seminar’s Agenda! The Safety and Health Seminar
is July 14 at the Arkansas Electric Cooperative
Headquarters in Little Rock. Registration is open!

WE'RE BUSY
POWERING A
BRIGHT FUTURE
WE CAN ALL
THRIVE IN.
17 Strong Distribution Partners
Serving More Than 500,000 Members

1

Singular
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Federal Implementation Plan Addressing
Regional Ozone Transport for the 2015 Ozone
National Ambient Air Quality Standard
EPA published a proposed a federal implementation plan
(FIP) concurrent with a proposed disapproval of the “Good
Neighbor” component of the Arkansas 2015 ozone national
ambient air quality standard state implementation plan
submittal. The FIP is available at https://www.govinfo.gov/
content/pkg/FR-2022-04-06/pdf/2022-04551.pdf. EPA is
accepting comments on their proposal until June 6, 2021.
Here is EPA’s action summary for quick reference:
“This action proposes Federal Implementation Plan (FIP)
requirements to address twenty-six states’ obligations
to eliminate significant contribution to nonattainment,
or interference with maintenance, of the 2015 ozone
National Ambient Air Quality Standard (NAAQS) in
other states. The U.S. Environmental Protection Agency
(EPA) is proposing this action under the ‘‘good neighbor’’
or ‘‘interstate transport’’ provision of the Clean Air Act

(CAA or Act). The Agency proposes establishing nitrogen
oxides emissions budgets requiring fossil fuel-fired power
plants in 25 states to participate in an allowance-based
ozone season trading program beginning in 2023. The
Agency is also proposing to establish nitrogen oxides
emissions limitations applicable to certain other industrial
stationary sources in 23 states with an earliest possible
compliance date of 2026. These industrial source types
are: Reciprocating internal combustion engines in Pipeline
Transportation of Natural Gas; kilns in Cement and
Cement Product Manufacturing; boilers and furnaces
in Iron and Steel Mills and Ferroalloy Manufacturing;
furnaces in Glass and Glass Product Manufacturing;
and high-emitting equipment and large boilers in Basic
Chemical Manufacturing, Petroleum and Coal Products
Manufacturing, and Pulp, Paper, and Paperboard Mills.”

Solutions
It’s what we do.

Adventure

It’s where we take you.
At ECCI, we strive to guide companies through environmental and engineering issues
with relentless pursuit of the right fix. We’re dedicated to taking your business to
new heights through compliance, sustainability and creating innovative and efficient
engineering solutions. So kick back and enjoy the ride — we’ve got you covered.

/ 501-975-8100 / ECCI.COM
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AEF Air Committee News
Eugene Jamison - Air Committee Co-Chair, Energy Security Partners
The AEF Air Committee met with leadership at the AEE
DEQ Office of Air Quality (OAQ) on March 28, 2022.
This is the first routine in person meeting we have had
recently with OAQ due to covid. Items discussed included
staff changes, policy updates, and upcoming issues (from
EPA) that the OAQ is currently addressing. Bailey Taylor,
the interim air director discussed her role as the interim
director since the departure of Will Montgomery. For any
AEF members that don’t know, Will Montgomery, the
Office of Air Quality Director for the last several years
left ADEQ and went to work in private industry. The
Air committee wishes Will good luck and thank him for
his leadership during his tenure at the OAQ. Since that
meeting, we learned that David Witherow is now the new
A.D. of the OAQ. Congratulations, David!
OAQ stated they would like to re-start the EASE program,
but they are currently busy working on several other
important regulatory items involving EPA oversight
Our committee spent time the majority of our time with
the OAQ discussing EPA’s recent disapproval of the
“Good Neighbor” (Interstate Transport Rule) portion of
the 2015 Ozone NAAQS State Implementation Plan (SIP).
The OAQ submitted the updated SIP plan based on data
and guidance provided by EPA. While the disapproval
was disappointing, the proposed path forward was more
troubling. EPA usually gives ADEQ up to two years to
review the analysis applied to the SIP using whatever data
or methods EPA now requires and resubmit the SIP for
approval. The EPA did not do this this time. Rather, they
published a proposed Federal Implementation Plan (FIP)
and gave ADEQ and the regulated community 60 days to
comment before the FIP goes final. This proposed plan of
action is not a normal operational method EPA uses when
disapproving parts of a SIP and has caught the interest of
both the OAQ and many of our members.
Per the EPA action summary,
This FIP proposes requirements to address twentysix states, including Arkansas, obligations to
eliminate significant contribution to nonattainment,
or interference with maintenance, of the 2015 ozone
NAAQS in other states. The EPA is proposing this
action under the “good neighbor” or “interstate
transport” provision of the Clean Air Act. The Agency
proposes establishing nitrogen oxides emissions
budgets requiring fossil fuel-fired power plants in

25 states to participate in an allowance-based ozone
season trading program beginning in 2023. EPA is
also proposing to establish nitrogen oxide emissions
limitations applicable to certain other industry sources
in 23 states with an earliest possible compliance
date of 2026. These industry source types are:
Reciprocating internal combustion engines in Pipeline
Transportation of Natural Gas: Kilns in Cement and
Cement Product Manufacturing; boilers and furnaces
in Iron and Steel Mills and Ferroalloy Manufacturing:
furnaces in Glass and Glass Product Manufacturing:
and high-emitting equipment and large boilers in
Basic Chemical Manufacturing, Petroleum and
Coal Product Manufacturing, and Pulp, Paper, and
Paperboard Mills.
ADEQ identified 51 facilities in Arkansas that would be
affected by this FIP. The Air Committee drafted and the
board approved a comment that requests an extension of
the public comment period. The Committee also intends
to submit substantive comments on this proposal by the
April 25 deadline.
Regional Haze Planning Period II SIP proposal was also
discussed in the meeting. A public meeting was held
on March 29th at ADEQ. The public comment period
has been extended to the end of April. Of interest to our
members, a coalition of non-profit groups recently sued
EPA in California regarding the failure of 34 states,
including Arkansas, to submit Period II Regional Haze
Rule SIPs. Our committee will be assessing that case in
order to determine opportunities for engagement.
The EPA SIP call for Startup, Shutdowns, and
Malfunctions was also discussed. ADEQ is going to
remove Rule 19.602 from the SIP. However, they are going
to leave the provision in Regulation 19. This proposed
tactic, if accepted, will render the provision state-only
in nature. During our meeting, we were mindful that
oral arguments on the SSM SIP call were held before a
3-judge panel in the DC Circuit the week of March 23rd,
2022. We discussed tone of the questions asked during
the arguments and what the resolution of the case might
mean for the state of Arkansas.
Finally, the AEF Annual Air Seminar is scheduled for May
25th. You can see the agenda here. If you need a room, you
can book that by visiting AEF’s website. Please sign up and
attend our first in-person seminar since March of 2020!
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Land Committee Report
Ben Reynolds, SCS Engineers

I hope you had a great Easter holiday. The Land & Sustainability Committee
has been busy since my last article. Our focus has been on the Land
Conference this June and discussions with DEQ about LED lights.
First, DEQ made a determination regarding LED lights that appeared to state
that LED lights must to be handled under the same requirements as universal
waste lamps, specifically the prohibition against crushing in June of last year.
In addition, DEQ also determined that laboratory analysis of representative
samples were required for non-hazardous determinations; SDS data no longer
acceptable. The Land & Sustainability Committee responded with a letter
in December 2021 to DEQ stating our interpretation of their determination,
offered an alternate interpretation with justification and cited sources, and
requested DEQ reconsider their determinations. DEQ responded with a letter
in March of this year, and the summary of the letter is that DEQ will continue
with their policies as stated in June of last year. A copy of AEF’s letter and
DEQ’s response can be found in the members’ section of the AEF website.
We plan to follow up with the new Senior Manager of OLR, Nick Jones. We
hope to have a face-to-face meeting with Mr. Jones so that we can engage in
a productive conversation and move away from trading letters.
The second thing that had our attention is the AEF Land Conference this
year. We have all but finalized the agenda for the conference, and hopefully,
the agenda will be out by the time you read this article. We are excited to be
hosting this year’s conference in-person at the Four Points by Sheraton in
Little Rock. We have some great presentations planned and a small group
break-out workshop to close out the day.
As we get back into seeing each other in-person, I expect that we will all be
busy with new conversations and projects, and I am excited what we will
accomplish over the next year as we get to see each other again.

Mark your calendars
SAVE THE DATES

Air Seminar
Four Points Sheraton, Little Rock
Land and Sustainability Seminar
Four Points Sheraton, Little Rock
Water Seminar
Four Points Sheraton, Little Rock
Safety and Health Seminar
Arkansas Electric Cooperatives
55th Annual Convention
Visit our website at
October 5-7
Springs Convention
Center, Hot Springs
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Committees & Chairs

Air: Stuart Spencer & Eugene Jamison
Govt. Affairs: Chuck Nestrud & Michael Heister
Land: Benjamin Reynolds & Jennifer Keith
Safety and Health: Kelly Bryant & Lisa Rotenberry
Sustainability and Energy: Casey Shepard & Kathy Nunez
Water: Michael Harrell & Steve Patrick

May 25
8:00 – 4:00
June 15
8:00 – 4:00
June 16
8:00 – 4:00
July 14
8:00 – 4:00

