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Promulgation of WOTUS Step 2

•Executive Order 13778 issued on February 28, 2017

•Proposed Rule published on February 14, 2019

•Final Rule published on April 21, 2020
◦ 60-day public comment period closed on April 15, 2019

◦ Agencies received more than 620,000 comments

•Final Rule effective on June 22, 2020



Current Status
Multiple lawsuits filed (many before the rule even went final):

•State of California, et al. v. EPA, No. 3:20-CV-2005

•State of Colorado v. Wheeler, No. 20-CV-1461

•New Mexico Cattle Growers Ass’n. v. EPA, No. 1:19-CV-0098

•South Carolina Coastal Conservation League v. Wheeler, No. 2:19-CV-03006

➢The rule is effective in all states and territories except the State of Colorado



The Rationale

•Operate within the scope of the federal government’s authority to regulate “navigable waters” 
under the Clean Water Act and the Commerce Clause of the U.S. Constitution

•Clean Water Act: Goals vs. Policy

•Rapanos, Rapanos, Rapanos

•Increase predictability and consistency



What’s In?

1. Territorial seas and traditional navigable waters – (a)(1)

2. Tributaries – (a)(2)

3. Lakes and ponds, and impoundments of jurisdictional waters –
(a)(3)

4. Adjacent wetlands – (a)(4)



What’s Out?
•Waters not listed as WOTUS

•Groundwater

• Ephemeral features

•Diffuse stormwater run-off

•Ditches not identified as WOTUS

• Prior converted cropland 

• Artificially irrigated areas

• Artificial lakes and ponds

•Water-filled depressions incidental to mining or construction activity

• Stormwater control features

•Groundwater recharge, water reuse, and wastewater recycling structures

•Waste treatment systems



Important Changes
•Deleted all notion of jurisdictional status over ephemeral streams

•Declined to implement any portion of the case-specific significant nexus test

•Revised longstanding regulatory definition of “adjacent”

•Incorporated new concepts and definitions, e.g. “typical year”

•Codified that “ditches” constructed wholly in upland are not jurisdictional



Ephemeral Channels



Wetlands/Ponds





Key Questions with Implementation
•Is it really more predictable? Stated differently, can Farmer Brown now make reliable determinations 
of what features are or are not jurisdictional without the assistance of a consultant or the Corps?

•How important is it to get an Approved Jurisdictional Determination (AJD)? A revised or reevaluated 
AJD?

•What’s the timeline for getting an AJD?

•How else might you paper your file or create a record?

•What happens to mitigation credits established for “ephemeral streams”?

•Does the discussion of non-jurisdictional features that connect jurisdictional waters but are not 
themselves jurisdictional create opportunity for confusion? Opportunity for abuse?

•What about the science? EPA’s Science Advisory Board stated that “the proposed rule did not fully 
incorporate the Connectivity Report and offers no comparable body of peer reviewed evidence to 
support this departure.”

•What happens now if WOTUS is revised again by the new Administration?
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